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| Ge88 xights of the responseny, woq  oooted the due pro

L e e I IE8 0L the respondent, and additionml tfme oo

L required to investigate mgq;f,uggg‘iﬁﬁﬁfﬁ%“% *luo g

It 18 not contemplated trae no ol . L. LT

e, with W:;z:gla;edmt any further request for:addificnal ' -
uested. . yoris the brief of tounsel in thim matter

JUF Gourtesy and.consideration are much .
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' In-i:cz John w:lnston Ono m B
= !ﬂm A17 595 321

Leon. wndaa. xaq.
' 515 Madison Avenue L
New York, New York 10022

Dear . w. Wildas:

This vﬂ.l supplement Yy latt:er dated May 1,
1973 caucmmg tbs abavc-capt:imed mcter

. The adm!.niar.rat:ive record has now been re= 3.:,
cedved at the Board. Oral argument will be -

' gcheduled for Manday, September 10, 1973, It
"4_ ] ‘Iﬁw be satisiactory I!"' Rave your brief on .
appeal in our hands by Auguat 6, 1973, This
should give you sufficiént time to prepare your R
brief nd will leave time for tha filing of a2
responsive brief by the Immigration and ﬂatu-an- _
nti.m Service before thn oral. argumenc.

Sincmly yo\n:n, . /
| S | ,,_

| | !!aur!.ee A, Hoberts
Appellate Trial Attomy S
WSMO ‘ AU

4 m:m

'CC: Mr, Schianq Trial;Attdrn 7,




April 24, 1973 CO 893.1

This refers to your letter bearing twenty-three
signatures in addition to your own concerning Mr. John
Lennon. '

The Special Inquiry Officer hearing Mr. Lennon's
case found him deportable but granted him a period of
sixty days within which to depart voluntarily from the
United States. Mr. Lennnon has appealed this decision
to the Board of Immigration Appeals. The future action
of this Service will be dependent upon the Board's decision.
In the meantime no action looking toward Mr. Lennon's
departure will be taken while the case is before the Board.

Sincerely,

E. A. Loughran
Associate Commissioner

“cc: DD, NEW YORK - \Your A17 597 321 John Lennon.
For your information’qnd file. Letter under referencg attached.

827
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April 11, 1973

/cc: D,D, New Yo;ik -/Y‘our

This refers to your letter to this Service concerning
Mr. John Lennon.

The Special Inquiry Officer hearing Mr. Lennon's case
found him deportable but granted him a period of sixty days
within which to depart voluntarily from the United States.
Mr. L.ennon has appealed this decision to the Board of Immi-
gration Appeals. The future action of this Service will be
dependent upon the Board's decision. In the mefitime no

action will be taken while the case is before the rd.
Sincerely,
,"/fl—
E. A. Loughran
/ Associate Commissioner

“~—.

Management N

i
f
{

For the file. | \

3

s .
[POR

Johp LENNON. iy

TN

A

e -

St

\'u‘-'_._

}
4
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| August 9, 1973 CO 893.—-C

(b)(6)

This refers to your letter of July 30 concerning John Lennon.

@ The Immigration Judge hearing Mr. Lennox's case found him

deportable but granted him a period of sixty days within which to

depart voluntarily from the United States. Mr. Lennon has appealed :
this decision to the Board of Immigration Appeals. The future action ;
of this Service will be dependent upon the Board's decision. In the f
meantime no action looking toward Mr. Lennon's departure will be

taken while the case is before the Board.

i Sincerely, i

E. A. Loughran ,
Associate Commissioner

. ‘ .Man;gemeut _
| cc: D,D. New York - Your Al7 597 321 John Ly«'m — |

g L

-

1/
! \ e
| TN Uapppn, ;
Shey PRAR N
[ITO . 55 e I

Wi it Sortaty o
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Be‘st "Reprc}ducnble"Cé‘py Avanlable

UNITED STATES DYSTRICY COURT
SOUTHERN DISTRICT OF NEW YORK

W S W e wn M W AW P W wn e W e - o w» e

| JORN WIASTOR ONG LENOA, E
Plaintifr, N :
‘-agatnst- T3 73 civ. MATE (RO).
" ELLIOT RICHARDSON, LEONARD e |

CHAPMAN, EDWARD A. LOUGHRAN, .
A SOCRATES I0LATAS, and SOL IARKS, H

Defendants, ~t . - _‘~“£3;“ o

. s

ae e . Pmnurr, NP : | B
Ceagatnst- Yt 73 clv. ASA3 (RO)

m WITBD 3TATES OF Mﬁ:ﬂICA, R |
ROBERT A. BORK, RICHARD o
- KLIZNDIENST, JORE A. MITCHFLL, - ¢
7 RAYMOND PARRCLL, LISNARD CE?APHAN
80L MARXS, I”F&IGRA’I‘IOV AND NATU~ :

=P

. RALI&A\TIO? SERVICE, and PERSOMS . - ... e

et UNKROWE IN THE MT‘:D 8?8788 S SRR AR

o [ eovEmnamT, et
NP A SR b.tonmu. B ;

A .
—-uwb-uumuoc-uu-—-ﬁ

MEMORANDUM OF LAY IN OPPOSTTION
© MO A MOTION FOR A PRELIMINARY
. INJUNCTION

| Preliuinagz Statement
“ff This .amoranduu of law is submitted in opponttion

VLA e e

.....

VIR X DY e

. to plaintirr'a request for a preliuinary injunction, weeking
. Giscovery und production of records relatng to the *nnn-
" priority® category ef deportablélalicns‘and enjoining the {




ek i L O U e P

T

(T

™ Best “Ffl’eproduéib'llé" Copy Available -
JeM:  defendants and the Board of Imaigration Appeals from |
. ;g-;gﬁg rendering a finsl deciston on the 1ssue ot plalntii‘f’s
© deportadiltty. P T
The Govommnt‘epmns the prelirinary injunction
‘on the ground trat’ th-::;.’l;;ntirf nas not established a
__d1kelihood of success on the merits and because he has

rannd to aemstrate that hc will. aut‘rcr 1mparab1¢ harm.

TN Y (9 . i et . Lok Ay
o ..w&x....w EPFR A AL TNV 22 « &9
.

- Statemnt of the Pacts

- T ; ;rhe facts of this case have been set ffcrth in
e the ueouptnﬂ.ug affidavit of Joseph P. Harro, Assistent.
p Uuitod States Attomy eid reforsnce is respectfully uado
o }:vt;:horato. The pertinent fests may be sumsnrised as follows:
T The plaintiff, John winatm Ono Lennon, 1s an |

anon. a natln ‘of Oreat Britain and citizen of the United
nnzdon. He entered the Unlt.ed States on August 31, 1971
u & nonimuigrant v:sitor for pleamu-. and was auther&ud -
e to rcuiu until robmu'r 29, 1972. xt d:ld m d:part as -
: } | roqu&rcd and deportation meoedingu lere oomn«d ngainnt
.7 . Rim. On March 23, 1973 he vas found deportahle for having
nmnid in the United States without authority. This order -
is prauntly on ‘appeal to the Board of Ymelgration Appeals.
A ' - on Oetobor- 18,. 1973 the plaintiff eomnetd an
notxon in this Com under tht Preedom of Infomtion Act.
5 V.8.C. 3552. Lennon v, ,!5_1_.cl'zaz'4:!sonL et al., (hereinafter

o

. N ) e e -, . N
. - -t - - B B . . .
. B - . e L Lo PR 0 .




g
3
i
4

JpN:l
73~3322

73-3363

§48-08

o 'Mmctlén.-

'{Best?'ﬁirepfbdt{cib'le" Copy Avaitable =~ |
"Action #1"}., This actiom sceks aéditior&a; infornstion

with regard to the category of "non-priority" cases, esta- |
blished by the Immigratiom Service in Snstances where

- deportation wcodt oo uneonseiynable decause of appealing

JREIT A A

"humanttarian factors. Om October 22, 1973, the plaintiff 3

eommenced a second acticm n which he nalleged unlawful

.- electronic surveillanee, pre-judzment and viclation of
"'ﬁomutntzonu rights. Lermon v. United States of Apericen,

et al., (hereinafter “Action #2¢). S
R '_!'!a"-.plnntirt bes nén_l noved ror a preliminary -

o - Relevamt Statute R
"' Preedom of Information Aet, 5 U.S.0. $552,

- (2) Esch agency, in accordsnee with pudblishad
.. rules, shall make available for pudblio inapee- .
. tion and copyinm - _ :
e {A) final opainions, ineluding goneurring
.. ¥x and dissenting epinions, as well as ordess, .
Lk, made An the adjudication of cases; . §

'pretations' whicli have been adopted by the
o+ Rgency and are pot published in the Pedersi Y
" Register; and , . : :

~ - {C) administeative staff msnuals and
-instructions to staff that affect a member of .
" the pudlie: S o

> unless the materials are promptly published and
. ooplims offersd for sale. To the extent required
' o prevent a clearly unwarranted invasion of
personal privscy, an arency may delete identi.
. fying details when 1t makes available or publishes
an opinion, ateterent of policy, interpretation,
- or staff meanusl or instruction. However, in

~3“

: (B) .t'ho'u mtamnfa of polieﬁr and 1#1:0#- o




.- Best "Reproducible” Copy Availate - -~

sach o3 the justifization for the deletion
£hall ke oxplained fully in writing., Each
.agency ‘also shall meintain and make available
.~ for public inspection and copying a current -
" ‘Andex providiine identifying infermation for
the public zs to any ratter iasusd, adopteqd,
or proruloc oo T e July 8, 1967, and required
by this paravreph to be made avallable or
published. A final order, opinicn, stateront
of policy, interpretation, or staff manual or
instruction that affects g mes=ber of the publie
- may be relied on, used, or cited as precedent
" by an agency against a party other than an agency
~ only if ~ S , , S
, (1) it haz been indexed and sither made
" - available or pudlished as provided by this
-.paragraph; or . . - . S S
L0 s (44) the party has sotual and timely notice
.07 of the terms thereof. . - .

€(3) FExcept with respect to the records made -
avei{lable under paragrsphs (1) and (2) eof this
subsection, each azency, on request for fden- :
tiriable records made in accordance with published
‘rTules stating the time, place, fres to tho extent

e o authorized by statute, and procsdure to dbe followed,
X I oo T shall make the records promptly availadle to any
wogill .. cooss o oo person. . On gorplaint, the district court of the

United 3tatea in the district in which the - .
. eomplainent resides, or has his principal place
. of business, or in which the agency records are
-+ #ituated, has jurisdiction to enjoin the apenay -
o _ oo e from withholding agency records and to order
g N . . ... tha preduction of any agency records imnroperly

N I o a ~withheld from the ccemplainant. In auch a case
4 o oo w0 the court shall deteimine the mntter de novo and
I "7 . . .. the burden 18 on the apency to sustasin its action.

Relevant Operations Instruetions

S el Sestion 203.04AN(): o i o
SRR () I!l_egb, riority. In every case where the =

.. .district director deteraines that adverse sction
. Would be unconscionable because of the existence
. of appealing humznitarien factors, he shall .

. Pecomnand consideration for nonpriority. His
. Trecomendation shall be nnde on Porm C-312, whieh
- shall be signed personally by hinm, R ’

» - . - b N
g
s . L eabdanit s et
poaals ‘x ¥ ""2 = Xt ; ‘ g T i B s
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" Best "Repjoducible” Copy Available *

If the recormendation is aporoved the alien

- ghall be notificd that no action will be-
taken by the Service to disturd his imzigra-
tion status, or that his departure from the
Dnited 3tates has deen deferred indefinitoly.
whichever 1is aporopriate.

Sumaary of the Arpunment

'tho uotion for a preliminary 1n3uncuon mist be

- dcnied becaune the plaintiff cannot satisfy the twofold

'muiromnt. for the granting of such relief. He can
 nefther establish a 11kelihcod of ultimate success on the
. merits, or that he will suffer 1x-rcparabh harm Af an
‘""j_:wmets.ou Gos not lssue. | S -

j RO san not ehmr a nkonhoad of suceess bocauu

i .\‘

the fntt dcmnst.rata that the plaintifr 13 in the Dniecd ’

" suz—n without authority and because this Court lacks

Jnﬂ.sdiceion.to review the decision to initiate deportation

proceedings. The Court. also does not have Jurisdiction to

o . review thi refusal to grant tiu ‘Platntife ‘am-prxority'

TG ."'“.f‘ahtm as that de3 thmtion is committed to agoncy au- :

N 'cm:ton. Even 1f it were reviewadble, Judieial semtzny would

'ho lirited to abuu of diseretion and no such gbuso hes

. bocn domonstrated herein.

-With regard to irreparadle hnm, the Bom of

' Iﬁiwzm Appeals has no authority to pass on applications.

B for “non-priority* status and tonsequently, the need for
* the information soueht under the Preedom of Information Act
would have no bearing on the Board's decision on the Lssus
"‘6r whothcr deportadbility has been estadlished dy elear
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JPM: 1 unequivocal and convincing evidence.

73-3362
e o
N4 o~ :

PLAINTIPP'S MOTIOH POR A PRELIMINARY
INJONCTION SHOULD BF DENIRD

‘ MunrT I
'Tﬁz CRITERIA POR A PRELIFIHARY INJUNCTION

‘ - The plaintiff has voved for a preliminary injunction
. primarily to enjoin the Board of Immigration Appeals from
~ rendering a final decision on the issue of plaintiff’s depor-
| tabllity. Fo arrues that the determinatien of the Board
| 'lhouu be stayod mc:ll :ueb time as ht can prnont to the
R Board the ndtuuonal 1ntomation he hopn to obtain undu- -
 the rrecdon of Information Act {Action #1). He. eontends
. that this information will be velevant to show that he 1s
. :cntnhd to be placed in the category of "non-priority cases”™,
- whereby the Imaieration and Haturalisation Service, in the
: nnruu of diacrction, docnnn te prouml with the | _'
doporzpuen prectu because of appealing hmiurun nnou
" " In this regard he contends that he was entitled to auch .
“ttatm end as 2 result, deportacion proceedings should never
K V'havo been eomneed or altemauwly. the pmeeeding: should
| . now bo t-rﬁnatad. L o ‘_
.~ mer, 1u omr to meuod on hi: prncnt appu- -
iuﬁon, he must persuade vth_o Court that he satisfles the
. prerequisites for the extrsordinary relief he now seeks. -




A

JPM: 12
P it

S ﬂ"\Bes‘theproc1UC|ble Cbﬁy'«}&v'aﬂabl‘e o

This Circuit hes recently vestated the long established

‘sriteria for odbtaining a preliminary injunction. 'C?]hc

two-fold requirerent for a'pralzminary injunction 15 a

demonstration of»n ability nr success on the merits snd

A showing that irreparnble heim will result if such relief
. iu doniod.' Guls & ubsternulndustriea, Ins. ¥. The Oraat
~ Atlantic & Pacific Tea Compamy, Inc., §76 F.24 687, 692 (2d

eir. 1973). Ss0 2l30: Delawere & Hudson Railway Compsny
v. United Tmnagortm.on Umton, 450 P.2d 603, 609 (D.C.

. edr. 1971). cert. dented, %63 U.S. 911; Hamilton Wsteh
"~ " Gowpeny ¥, _Benrus Vatch cmg; 206 ¥.24 738 (24 Cir. 1953) 5

© Rudolphe Neel, et al. v. Oveen, ote., C PSwpp. |
" Dosket Ne. 73 Civ. 3682 (S.D.¥.T., decided Pebruary 6, 1974)

(3. Gagliardi). As the plaintiff oan neither establish a

" 3ikelihood of sucesss on the merits nor any irreparsble
}31ndnry. h&s notion tbr a ywainlnary 1n3nnetion unst be
~‘ ‘mi.‘. P ~\' - R k ' ' )

I T LTI S e
B -'."‘:: PR . . _é’... - -_".,4". "”"."'".', . , N

CTHE PLAINTIFF AR FAILED TO . . - 4,
ESTABLISH A LIKELIHOOD OF | :
SUCCESS OHf THE MERITS

" The plaintiffia attempt to pcrtuad§ the Board of-

','iuiigraslonvappeall thst the deportation proceedings should

'7A'§bvar have been comzenced must fall because he esn not show
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t o~ Best "Reproducnb’re" Cbpy Avallable»

o C

E thae such mction was 1ﬁprcper or unlawful. Undar the

broad grant of authority contained in Section 103(a) of the
 Immigration and Nationality Aet, 8 U.S.C. $1103(a), the
'Attorney Genersl 1s charzéd with the administration and
enforcement of our-ix:fgestion lows. Pursusnt to Section
_2&1(1)(2) of that Aet, 8 U.S5.C. 31251(a)(2), an alien is
deporteble 1f ho 1s in the United szaéeu without authority.
?hu-, 83 plaintiff hes not offered any evidence to show
Jthat he was given parrission to remsin in this country
‘ :beyond Fabruary 23 11972, the institution of deportation

|  ifT9roeeod1ngl enn not be queakicned. _ ! -ﬂ:i I” wa"ﬂfif:.lf:

_ coIn addi:ion, although we hava fbund no immigra~-
, tion dase directly relating to the deci:ion to initiate .
| doportation proceedingz. ‘the Governmsnt eontends tbat the

determination as to whether to: prnsecute 138 net reviawadle..

T under Section 106(.) of the xmmuon and Natienmality Act, .

i'B u.s.c. SllﬂSa(a), review of . tinnl ordar of deportaxion )
. ean be obtained enly in the Court of Mppeals and this g5 - -
lmf thu sole and exclusive remedy provided for by Cougre:l. ;‘>

. COusequently, if the plaintiff is found deportable by the )

- Boarn. he can sontest this finding in the Court of Apneuls.

. uowtover, we contend that the decision of the

“'ﬁftAttornpy General to eonnoneo doportation procecdings is




73-3122

73-3353

NRG-IN
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. Best ,';Reprdqycirle";copyAv,éil?blg'. o

sinilar 1n nature to the power of & proucutor in arriving :
at a deoision whether to proseeutc. In this area of

prosecutorial éiseretion, it has long been settled that

.. the deéialeu to investigate, arrest or prosecute are matters
_entrusted solely to the discretion of the prosecutor's
‘office, over which the Courts will nct interfeve. (See

page 6 of the Immigration Judge's decision, annexsd to

the Government’s affidavit as Exhibit B.) Confiseation

Cases, T4 U.S. (7 Wall) AS% (1868); Milliken v. Stone,

16 ¥.2a 981 (24 Cir. 1927); Pesk v. Mitchell, N9 F¥.2d 575

7" (6tn otr. 1970); Pows1l v. Katsembaeh, 359 ®.24 235 (D.C. |
. C1r. 1965), gert. dented, 384 U.S. 906, rebearing denied,

38! v.5. 967 (1966); Moses v. Katgzenbash, 342 P.24 931
(p.c. oir, 1965), affirning, Moses v. Kennedy, 219 P.Supp.

35162 (n.n.c.~1963). ‘United States v. Cox, 352 r.28 167 (S5th

- 08r,), gert. denied sub nosm, cox v. Haubers, 361 U.3. 935
-7 (1965); Goldherg v. Hoffmsn, 225 ¥.24 ¥63 (Tth Cir. 1955);

""”ﬁf*?Jg!gg__,v; Xlein, 193 rusupp. 630 (S.D.H.Y. 1961). Indeed, -~
: the estadlished rule is that X proseeutor'a discreuon is

' _ubaoluec. Smith v. United States, 375 P.24 2‘3, 2’47 (Sth

;"cir. 1967), gert, denied, 389 U.S. 521,

nonmr. ina nunt «eisiou of thu cn-enit,

! tho cm reexanined this question and concluded that in

N N the absence of a statute or remulation,. "tho problems

'{;lnhorent in the task of snporvidns proucutoriu dacuzom -
u uot hnd thn-nvu to ruoluuon by tho Judichry.
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;] IPM:L | | S
773 336% Inmates of Attica Correctional Facility v. Rockefeller,
: 3-33 : » .
i, ;IB-IS - §TT P.2a 375, 350 (24 Cir. 1973).
; i The plaintiff's alternative theory of attack is
3 that the Doard she. .l “the deportation proceedings

P ta R L5
2R3 it % e
1]

because the plaintiff is antitled to "non-priority" status.
" Initially, the Board of Immiératioh Appeals has no authority
to determine 'non-priority status (8 CPR $§3.1). Such a
i recormendation must be made by the District Director, ap~ -
- proved by the Regional Comrd ssioner and tinally ordered by
‘ ' "tho Chelraan or the CQntral orr1c¢ of the Iunagration and (
-;f ’  Raturalization Service on Ron~?rior1ty Cases. Operation
' ’ ”thlnstruction $103. l(a)(l)(ii), See also Exhibit D, annexed
'-to the Government's affidavit. . - |
o Adaitionally, it is the Oovemmnt‘l contention
| 'fl.:that the dgtermination to grant or deny ”non-priority atatus
L - 18 & matter of complete aucnuen ‘Which 15 not -un:act to
'r"f?%fzjjndlcial review, Of:  United Statea ‘ex rel Schonbrun Y. |
" Commanding Offteer, 403 P.2a 371 (2d Cir. 1968); Pstition ‘
of Jos Cahill, K47 P.2a 1383 {24 cir. 1971); Roth v. Laird:
- 846 P.2d 855 (24 Cir. 1971). Hovever, ir this Court does
.‘hava Jurisdiction to review this determination, iuch review
“}iould-be narrowly limited to whether the decision cohatitutéd

. R abuse of dincrotion. Wong Wing Hang v. Immigration and
naturalization Service, 360 P.24 715 (22 cir. 1966) c10ar1y.

“w0 -




N e L L~ T :
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asndsyr tné facts.or this cazae there hss been no showing that
the danial of "non-priority” status constituted such an
abuse of discretion.® | -
Pinally. »fth me~ard to the plaintiff's requast
o to'onjoip the defendsnts from depovtihg the plalntiff, we
“ ' merely note that no final order or-doportatlon.hai_as'yot
‘been entered and until the Board-or.Innigraxzon Appesls does

... so, such a request 1is prsnatﬁrc. petition of Joe Cahill,

supra; Myers v. Bethlehen Shipbullding Corp., 303 U.S. ¥

| -." (1937); Adreraft snd Diesel Equipment Corp, v. Hirsch,
"g‘ésllc;s, 752 (1985); ?oiiet.ooodi Asgociation, Inc. V.
" gardner, 387 U.S. 158 (1967): Faderal Power Commission v.
" Unton Producing Company, 230 P.24 36 (D.C. Cir. 1956);

80&~Land Service, Ino. v. Federal Maritine Com=ission,.
. 'loz 7.24 631 (0.C. Cir. 1968). |
S thus, it 1s clm that the pla&ntirt has fatled
o to nnbnah that he will ultimately succeed in challensting
i #cither the decision to commence the proceedings or the denisl

ot 'non-priority atatus.

= Here the record estabiishes that the Giaintif? was autho-
rized to remain in this country until Februsry 28, 1972 and
- was eonvicted of a violation of law relating to tho possession
‘of marijuena which renders him excludable and deportable. In
view of the Congressional intent to treat drug related offenses
 sternly, the favorable sxercise of discretion would seem
ggl1k¢1{i li.. the decision of the I-nigratinn Judge, Exhibit
»> PPe 11=18.
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POINE XIX

THE PLAINTIFF HAS FAILED TO
DEMONSTRATE THAT HE WILL
" SUFFER IRREPARABLE HARM

The plaintif{ argues that he will suffer irreparable
harm 1f the Board‘o iﬁ;igration Appeals is not enjoined
_ fvom rendering its decision on the issue of deportability
because, he contends, that he would "be limited to the '
'; reuord upcn appeal, which record 13 totally barren with
~ respect to the 1nformation sought in the Actions herein
‘;outlined“ (Seo p. 16 of plaintiff'n mcmorandum of 1aw.)

'f? However, even if the information had been made available -

ﬁ@._;o the plaintiff, 1t would be entirely 1??&10?80@ to the

"‘{ssues pending before the Board. That issue 1s solely
whother deportability has been establiahed by ¢lear, con~
411ncing and unequivocal evidence. Yooddby v. Immigration and -

. Naturalizstion Service, 385 U.S. 276 (1966).

' In uupport or his argument that thil Court haa
' Jurisdiotion to enjoin adminiatrative action, counuel has

. relied on two cases, Bannercraft Clothing Co. V. eneggtiation
Board, 466 P.2d 3N5‘(D.c. Cir. 1972) and Sears Roebuck & Co.

- 'v. N.L.R.B., 473 F.2d 91 (D.C. Cir. 1972). However, the

dec;uion'in Bannercraft, supra, has rdeently been revaraed

. and remended by the Supreme Court, The Renegotiation Board

: v. Bannercraft Clothing Company, Inc., et 8.,  U.3.
- b2 v.S. L.w. mz (decided Februar'y 19, 197&)

"'11"21“
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In Bannercraft, supra, the Supreme Court found

it unnecessary to determine "whether, or under what circum-
stances, it would bo proper for the District COurt to
exercise jurisdiction to enjoin agency action pending the
resolution of an asserted FOIA claim", 42 U.S.L.W, at p.

' 2209. However, the Court did suggest that under certain
oiroumstances where there is a cleai showing of irreparable

inJury, injunctive aetion under the Freedom of Intprmation _

Act may be warranted and that in the absence of such, "failure

- to exhaust. administrativa remadies serves as a bar . ..

'“:g_;ers, aupra, Seara, ‘Roebugk & Co. v. N.L.R.B., h73 P.2d

.91, 93 (1973)". 32 U.S.L.W. at p. 4210, Even 1n Sears,

ra, the court in declining to grant the: 1nJunction stated

"bhat.

. LI 1t is only 1in extraordinary circum-

_ stances that a court may, in the sound exercise
.1:.  of discretion, intervene to lnterrupt agency -
"7 . preceedings to dispose of a single, interme-
. diate or collateral issue. A cogent showing

" . of 4rreparable harm is an indiapenaable
- ‘sondition of such intervention." at p. 93

Thus, it is clear that If_phere-is any inherent .,

- power in the Distriect éourt to enjoin an agency froﬁ\rendering
‘ a deocision, it would be 1imited to where the 1nforma£10n is
" sought under the Freedom of Information Act, 1s essential

:or the agency to,correctly determine the merits and, in

the sbsence of such, aeiere aﬁd 1rreparabievinjury will-occur-

',Ef, 33.-.‘ ;H
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Best "Reproducible’ Copy Available
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e

to the adversely afrected'party. In the present case, the.

plaintifr can not make such a showing.

The Board of Immigration Appeale has the power

. "to review the finding of the Immipgration Judge as to the

4ssue of depbrtability and any denials of discretionary

o pelief made during the'deportation hearing, 8 CFR §3.1.

Thn Board has no statutory or regulatory authority to '
adJudicate applications for classification as 8 "non-priority
case . As previously discussed in Point 1I, supra, only
tho Ohairman of the central Orrice COmmittee on Non-Prioricy L
Oases has the ultimate authority to pass on such applications

o for “non—priority status, following recommendations by

the District Director and the Regional Commisaioner.- Hence,

" since the information sousht to be produced has no relevance

to the Board'a deciaion, the Board should not be enJoined.

'ff :fﬁ Furthermore, it the Board afrirma the order of
- deportauion the plaintitr can gnt revien of that order in e

the Court of Appeals where he will receive an automatie stay.
: gection 106 a of the Ipmigration and Nationality Act, 8 U.s.C.

. §1105a(a). In addition, 1f the plaintiff still chooses to
- "litigate the denial of "non—priority status; he can bring

declaratory action in this COurt or amend his complaine to

“ﬂ;include this request. Ccnsequently, he has failed to demon-
. stfaxe any harm, and his application ror;a‘preliminary"

" injunction must be denled.
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Best "Reproducible”.Copy Available
CONCLYUSION A .
- Platntire's motion for a preliminary injunction
mt be denied 1& 21) mespecia. '
_ E S 'Rcspoctfnlly nnbuiteod.
SRR co T pAUL 3. CURRAN

E o o United States Attorney ror the
5 T T Southern District of New York

g )
e
N
3 -

. r“.,,.“&.", T

oszrn P. sannn
Aluistant United States Attornoy

L -or connlol -
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a-812 .. UNXTED STATES nzs*z'nzc'z' coum' e
- ' SOUTHERN DISTRICT OF KEW YORK
- : e x

—

.. JORN WINSTON ONO LENNON, . . .
.. Plaintiff, .

-
i

[ 2]

| 2 3

Cie | . ~against- e
ELLIOT RTCHARDSON, LEGNARD cmpmn o T e
EDWARD A. LOUGHRAN, SOCRATES . o e
|Z0LATAS, and S0L MARKS, / T TR S

. 73 Clv. BAT6 (RO)

- Defendanta. R k' - f
B JOHN msmu ono x.smou R e

L o Plaintirf,

L
o ,-

. ‘.against— .f*"*‘“'f*54' g

. THE UNITED STATES OF AMERICA,

" ROBERT A, BORK, RICHARD - .

- XLYENDIENST, JOHN A. MTTCHELL, -

' RAYMOND FARRZLL, LEONARD CHAPHAN,

‘. SOL MARES, IMITOPATION AND. Y
© RATURALIZATION SERVICE and PERSONS ©7

‘Wm, ' .:» '3 -} °

e

‘e "
1

w
-
s

_ APFIDAVIT TN OPPOSTTION. . .~ -0 o | =
vt Um0 A MOTION FOR A R T
©ewt 0 PRELINTNARY YHIUNCTION' © Y ¢ Uy e

o m'rs OF NEW YORR © <. ) 0. oo el s A _ A
- COUNTY OP NEW YORK = - L L U R S
 SOUTHERN DISTRICT OF NEW YORK ) .~ .0 0 " R

e

JOSEPH P.- HARPO, heins duly sworn, deposea and

: ‘;' P

‘ f#ayi:"i" e ;': : ;" ,a‘a-‘;-_fjxxgﬁ‘ T
| “,3,; 1;' T.am an Assistant United btates Attorney
1n the office of Paul J, Curran, United States Attarney

tor the -Southern District of New Ybrk attorney tbr

si%he’defendants, United:States of hmertes ma the vaneg, 849

S R
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325;363 -:_ 1n0171du11 deriﬁdant. uhile ac%ing 1n thn course and *f f?‘];'f:;f
o " seope of their official duties, and as such, I an In
cxnrse of this mction. This affidavit 1s based upon
. ' 1nrbrnation contained in the official records of the-f
United States of imertea. . . - N

o 2. T subnit this afridavit 3 in opposttion to the
plaznsitr'a request for = praliainary 1n3unatien (1) -
direct!ns the derendantu to produce eortain records allogedly
1n the pooseaalon of the darbndanta uhlch pertain to tbe
'aea-priority category of doportable aliens and. (2)
onJoining tha Board-ot Innigration Appcall and all datbadants f#w'§

_._--dcportauon pmeeum pending against. the plaintlt‘f.
wr: ) 3 !ho covernnent oppoaet this motion on thc _

" pmma that the plaint:l!‘f has fuiled to sacury tbo erze.r:a
govarning the srant -of snch ex‘raordinary relior in that he
has fhiled to deuenltrate a likelibood-ar sucees: un tho'
-nrit- nr that h@ uixl sutrcr 1rreparab1e harn. q“: L
l m pns.nts.rr, .Tohn wmton Ono Leﬁnon,

1:

B an alien. a natxre ot Great Britain and eit:zen of the :éi
United Kinxdum and 1ta colonien. He 1: narried to Ioko o f~ 
{ Ono Lﬂnben, a ls'ful permanent r'sident of this ec:untx-:r._,__"’-"~ :

R Lonnon entered the Unitod State- on August 13, 1971 as S
s fﬂjn,non-iznigrlnt v1s£tor for ploannru and s authori:ed :
%0, remain only \mtil February 29, 1972. Be d1d-not aepu-e .
B * this eountry at the expiration of his authorized stay apa . -
f :'.;:"on Rarch 7, 1972, deportation proceedings were conleaced
”:T?xflsninnt hin by the 1s¢uanec of an order to ahow cause aadf
":““fffnotice of hearlng. ) | copy or the order to show cause 1:«5 
- Allanezad hcroto as Exhibit A L T
Cem@ue L D T e e

fre- taking any’ further action directly’ relatcd to the T
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?Jg :" '~?’§jfﬁ ifb 5. “AB extensive deportation hearing was held 1o -
a-33 MR '

' this matter. Durinr the ccurse of this proceeding, the
) plaintift moved to terminate the deportation prcceedings'on
_ tha ground that they werce discriminatorily cormenced and for
.\*'*"g;;;uﬂﬂv other reasons. "bis motﬁon was denied by the Spaoial
| Inquiry Officer (now called Imnigration Judge) in his .
B " dootston of Maren 23, 1973. A eopy of this decision is
\:"fﬂi aanezed hereto as Exhibit“BL | "H_ ,; o 'f,g
. 7 6. The Speetal Inquiry Orr:lccr, by m: decis:lon
and order of March 23, 1973, found . the plaintlrr deportable

o w':}t deternlnation 13 presently pcnding befbre the Board ot
::’f:;tm<-«« Innigration Appeals._ o " 5 'L A  ' R
5 e o 0. The pla:.nurr eomencea the first of two '1’5. -
= rocent actious 1n this Court on or abont October 18, 1973
Ii by the 'iling of 2 sunrmcens and oomplaint. Lennon v. )

. Richardaon, ot al.. 73 civ. h#76 (hereinatter "Aetion Il“). .
'ilction 71 1s brought under the provitions of the Fraednn of.f

_'f“Infarnntion Act, 5 u.s c. 5552.1.That action uoexx diaeovery
or certain 1nrormation pe*tainink to the elaasirication of =

- inuigratlon cases . as "non-priority caseu. Thin atstun is

.3;; i;f'} ;rtntod 1n the exercise of Qiseretion where adversa dcpor—-

tation action would be unconscionable becauze of appealing

o hnnnnitarian factors. VYhen a case 18 in. auch 3taxua, -

_fﬁ devortation ordera are not enforced. . . L T
f;;ﬂi:zij  ';u . | ;'s{ The plaintitr eounenced e second. action on: 

.:. EE or lbout October 24, 1973 by the f1ling of a summons and_‘ -
| complaint. ‘Lennon v. Unitqgugggggg‘gfnﬁpggggglwggwgi-. -

" wso 0. T3 €iv. A543 (hereinafter, "Action £2°). This metien

".:oon;ainedijﬁr§é d1ieggd‘esus§s of actien. The plaiﬁtift', o
a ‘ r - -3‘ ’ LT e ' ._‘.ﬁi"‘-' e T ' e

~;”1%fj.]f: a8 charged 1n the arder to show cause. An uppeal frun thst ,_~~ .

Ty
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- n-812 : requested the Government (pursuasnt to 18 U.S.c. §3504) to

affirm or deny the cccurrence of unlavful acts which gave -
. pise to the deportation proceeding. -~ to wit, the use of
eleotronie or nechpnicnl recording devices or virctapn.
The second cause of action alleged pre-judgment of the
| '7  deportation proeceqina:~w1th regard to the commencement
-'theieot.and v;ripun abpii@ations'for easentiall& discre-
A'Ttionury relier; His third ecause ot‘aotion alleged violation '
° of his constitutionsl rights based on the activities alleged
- in his prior causes of astion. ' _ . _
SEEEE T N On February 22, 19711 the plsint.jrf obtained an
. | »;forder to shew cause bringins on this motion for a prolininaryA
.ii'fffiriudunetion. The Government was served with the arder on
;. Pebruary 25, 197&. The notion concerns itself only with
- .- Action #1 and prinnrily seeks disclosure of eertain documenta
_ under the Freedon of znromauon Aot pertaining to the . .
'%d;’non-priority eatesery and to enJoin the Boord or st‘ i%“'A t
Imlsrttiéu Appeala froa unaex-ins 1ts dectston’ on the tasue o

.f:or deportability until such 1nforuation is presented to the
: - -10. The Govermment cantcnds that 1e haa prtviouely ; g
L -aupplied the plaintirf with 111 available 1nfornation
"”gfxrogardinp the standards for non~prior1ty eatoc“ as. evidenced
‘ . by the letter of E.A. Loughran Associate Cormissioner of

,ff _1‘I-n1grnt1on. A eopy or thia letter 18 annexed hereto as
- " Exhibit"cl ¥oreover, the Board 1s without uthority to .
'?‘aoteruine an application for clasniricaticn as a non-pricrity :
case. Such . appl&eationl are. preaeated to the Service on
~ Form 0-312 and require approval hy the Diatrict Direetor, A'
Jh~94~ L
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'Reg!onal COmmienioner and ultimately, the Central Office
7]00nn1ttee on lNon~Priority Cases. A copy of the Form G-312
'13 annexed hareto sz Exhibit m*..

HHERLPORE, 1t 1s respectfhlly requested that the'

" plaintiff's motion for a preliminary injunction be denied in

,*;:T:all‘reapecta.-

“35 ;H o ﬂ I Asaistant United States Attorney
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NOTICE OF APPEAL TO THE BOARD OF IMMIGRATION APPEALS

SUBMIT IN TRIPLICATE TO: oy
IMMIGRATION AND NATURALIZATION SERVICE

In the Matter of: FileNo. Al17 595 321

John Winston Ono LENNON

1. I hereby appeal to the Board of Immigration Appeals from the decision, dated March 23, 1973,

in the above entitled case.

2.1 am filing a written brief or a writien statement with the above Service
(am) (am not)
office within the time allowed for such filing,

3.1 do desire oral argument before the Board of Immigration Appeals in
(do) (do not}

Washington, D.C.

4. Briefly, state reasons for this appeal.

{See Rider Attachod)

& of gdlﬁ {or attorney or representasive)

LEON WILDES, R8Q.

“(Print or type name)

March 30, 1973 515 Madison Avenue, New York,NY
Date Addreas (Namber, Street, City, State, Zip Code)

IMPORTANT:  SEE INSTRUCTIONS ON REVERSE SIDE OF THIS NOTICE

e | 854
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U.S. DEPARTMENT OF JUSTICE

IMMIGRATION AND NATURALIZATION SERVICE

| mmmmmmmmmmmmmmmmmmmm o X
i X
i In the Matter of : X :
! : X , :
| JOHN WINSTON ONO LENNON X File No. Al7 595 321
I X :

RIDER TO NOTICE OF APEEAL TO THE BOARD OF
IMMIGRATION APPEALS ’

|
- ]
i
f
:
|
1
1
!
1
[
)
U
>

The decision should be reversed because:

Deportation proceedings were improperly and discriminatorily

instituted and should have been terminated; their institution

and continuance were an abuse of administrative discretion;
Cmaintenance of deporctation procoodingns which provont complianco
"with U.S. Court orders is improper. '

As to the sole ground for deportability sustained by the Immi-~
gration Judge, the government failed to prove that the disputed
allegations of fact were true by clear, unequivocal and con-
vincing evidence. '

t
The Immigration Judge committed error and denied Respondent due .}
process in refusing to terminate the proceedings, in refusing 1
to permit Respondent to depose a knowledgeable representative

of the Immigration Service, in refusing to grant adequate time

for submission of rebuttal briefs, and in refusing to defer his:
decision to await the outcome of proceedings in England relatiné £1
to the Respondent.

Respondent's application for adjustment of status should not .
have been denied and he should not have been held excludable
under Section 212(a) (23) of the Immigration and Nationality Act
as his conviction is not included in Section 212 (a) (23); the
! Immigration and Nationality Act contains no defnition of the

; term "marijuana® and since deportation visits great hardship ;
upon an alien, the language used by Congress should be strictly ;°
construed and any doubt as to its meaning resolved in favor of .
the alien; the statute under which Respondent was convicted '
permitted a conviction to be entered without proof of “mens rea"|
and punished a type of possession not contemplated by Section
212 (a) (23) of the Immigration and Nationality Act; only con-
victions for possessing marijuana under certain circumstances
which would enable the accused to traffic in the forbidden
substance are included in Section 212 (a) (23): the use of the !
British conviction as a bar to residency would deny Respondent
due process; the legislative history of Section 212 (a) (23)

i  confirms that Respondent's conviction is not therein included.

li~
{
i
!

Respondent's conviction should have been considered a petty
offense under Section 212(a)(9) and his application for per- l
'+ manent residence should therefore have been granted. 33
i1
i
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; Section 212(a) (23) of the Immigration and Natimality Act a
i is unconstitutional insofar as it relates to the "illicit :
¢ possession of marijuana"”; its application to the Respondent %
i% effectively denies him due process of -law and the equal H
;% protection of the law and violates the right to privacy. g
§§ In view of the novelty of the factual and legal issues and :
‘! the complexity of the proceedings as well as of the decision !
; rendered herein, Respondent respectfully requests that he ; ;
i be granted until October 2, 1973 to file his brief in support |
y of this appeal. S,
i Respectfully submitted, N
: i !
' M :
LEON WILDES, BHQ). |
: Attormey for Respondent, ; :
JOHN WINSTON ONO LENNON co
: 515 Madison Avenue P
" New York, New York 10022 : i
: ; !
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Turther refarence is msde to your i{nterest in the cases (.

of Mr. and Mxs. John Lennon. 74
. . A I

Sinse my latter to you of July 31, 1972, the Specisl “‘/
Ioquiry Officer has rendered a decision in Mr. Lenmen's case.
That officer on March 23, 1973, found him deportable and
sranted Mr. Lannon the privilege of departing the United
States voluntarily within 60 days. Mr. Lennon, of course,
has the right to appeal thet decision to the Boaxd of
Immigration Appsals in Washington, D. C.

The application of Mrs. Lennon for adjustmant of status
to that of a permsnant resident of this eountry has been graated.

You have my assuramcs that every considezstion consistent
with current immigration law asd relsted reguletions is being
given to Mr. and Mrs. Lennon.

Bincarely,

23

858
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May 2, 1973 CO 893.1

Your letter to the President concerning Mr. John
Lennon has been referred to this Service for reply as it
concerns an immigration matter.

The Special Inquiry Officer hearing Mr. Lennon's
case found him deportable but granted him a period of
sixty days within which to depart voluntarily from the
United States. Mr. Lennon has appealed this decision
to the Board of Immigration Appeals. The future action
of this Service will be dependent upon the Board's decision.
In the meantime no action looking toward Mr. Lennon's
departure will be taken while the case is before the Board.

ARDY
Sincerely, 0 fqﬂﬂ
51 - -
R &L,ﬁ,——ﬁ%a‘;e
N PESTL I
_E, A Loughran gt
_—Associate Commissioner

/ / Management
cc: D, D. New York - Your Al7 597 321 John 'Lennon
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April 10, 1973 CO 893. 1

M FJ]
~4nf

(b)(6)

Loy

“n

This refers to your letter to this Service concerning
Mr. John Leanon.

The Special Inquiry Officer hearing Mr. Lennon's
case found him deportable but granted him a period of
sixty days within which to depart voluntarily from the !
United States. Mr. Lennon has appealed this decision to
the Board of Immigration Appeals. The future action of i
this Service will be dependent upon the Board's decision.
In the meantime no action looking toward Mr. Lennon's
' . departure will be taken while the case is before the Board.

Sincerely,

i ' E. A. Loughran
Associate Commissioner
Management

cc: D,D., New York -. Your Al7 597 321 John/«"LENNON. For file.
Attachment- (This letter is AQAINST permitting him to remain. )

~
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April 10, 1973 CO 893.1

This refers to your letter to this Service concerning
the immigration case of John Lennon.

The Special Inquiry Officer hearing Mr. Lennon's
case found him deportable but granted him a period of
sixty days within which to depart voluntarily from the
United States. Mr. Lennon has appealed this decision to
the Board of Immigration Appeals. The future action of
this Service will be dependent upon the Board's decision.
In the meantime no action looking toward Mr. Lennon's
departure will be taken while the case is before the Board.

Sincerely,
E. A. Loughran

Associate Commissioner
Management

‘/cc: D,D. New York - Your Al7 597 321 John LENNON. For file.
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